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STATEMENT OF THE | SSUE

The issue in this case is whether the | and devel opnent
regul ati on adopted by Respondent, Town of Medley (Town), by
Ordi nance No. C-306 on Septenber 6, 2005, is consistent with
the Town's Conprehensive Plan (Pl an).

PRELI M NARY STATEMENT

This matter began on Septenber 6, 2005, when the Town
adopted Ordi nance No. C-306, which anmended its Municipal Code
(Code) by adding the definition of "Public Facilities"” in
Section 62-1 and by anending in two respects Section 62-61,
whi ch governs nonconform ng uses.

On Oct ober 6, 2005, Petitioner, Gateway Sout heast
Properties, Inc. (Gateway), filed a Petition with the Town
al l eging that the Ordinance was not consistent with the Town's
Pl an, as required by Section 163.3213(3), Florida Statutes

(2005).' When the Town did not respond to its petition within



thirty days, on Novenber 7, 2005, Gateway filed a Petition
wi th Respondent, Departnment of Community Affairs (Departnent).
Id.

On Decenber 6, 2005, the Departnment conducted an informal
hearing with the parties, as authorized by Section
163. 3213(4), Florida Statutes. On February 21, 2006, the

Departnment issued its Determ nation of Consistency of a Land

Devel opnment Regul ation (Determ nation). See Gateway Sout heast

Properties, Inc. v. Town of Medley et al., Case No. DCAO06- LDR-

015 (Feb. 21, 2006) 2006 Fla. ENV LEXIS 13. The Determ nation
concluded that the allegations nmade by Gateway should nore
appropriately be raised in a different forumand that the | and
devel opnent regul ati on was consistent with the Plan. On March
15, 2006, Gateway filed its Request for Formal Hearing
(Request) with the Division of Admi nistrative Hearings (DOAH).
VWil e not raising any issues of material fact, the Request
generally alleged that as a matter of |law the | and devel opnent
regul ati on was inconsistent with various provisions in the

Pl an and that the Departnment applied the wong | egal standard
in making its Determ nation. Because Respondent, WAste
Managenent, Inc. of Florida (Waste Managenent), operates a
[andfill in the Town, which Gateway feared woul d be expanded
by virtue of the Ordinance, Gateway's Petition nanmed Waste

Management as a co- Respondent . ?



By Notice of Hearing dated March 28, 2006, a final
heari ng was schedul ed on April 25 and 26, 2006, in Mam,
Florida. By Order dated April 12, 2006, however, the hearing
was cancell ed on the undersigned's own notion since the
Petition raised no disputed issues of material fact, and it
appeared that oral argunment, rather than an evidentiary
heari ng, would be nore appropriate.

On April 13, 2006, Gateway filed a Motion for Summary
Final Order (Mdtion) under Section 120.57(1)(h), Florida
Statutes. On May 1, 2006, a Response to the Motion was fil ed
by the Departnent, while the Town and WAaste Managenent jointly
filed a Menorandum of Law in Opposition to the Mtion and
Cross-Motion for Summary Final Order (Cross-Motion).

On February 9, 2006, the City of Doral (City) filed a
Petition with the Town also alleging that the | and devel opnent
regul ati on was inconsistent with the Plan. On March 2, 2006,
t he Town provided a response to the Petition by asserting that
the claimwas barred by coll ateral estoppel due to the
Departnent's Determ nation issued on February 21, 2006. On
April 27, 2006, the City filed a Motion to Intervene and
| ncorporated Petition with DOAH seeking to intervene in Case
No. 06-0918GM This filing was treated as a new case under
Section 163.3213(5)(a), Florida Statutes, was assigned Case

No. 06-1548GM and was consolidated with Case No. 06-0918GM by



Order dated May 1, 2006. The City has joined in Gateway's
Motion and in opposition to the Cross-Motion.

Oral argunment on the Mdtion and Cross-Mtion was held on
May 17, 2006. All parties participated in the hearing by
t el ephone.

Besi des the pleadings filed in this matter, Gateway fil ed
five volumes of docunents, which were attached to its Petition
and are included in the Record. Volunme | includes the Town's
Eval uati on and Apprai sal Report dated June 23, 2005; certain
docunents obtained fromthe Town through a public records
request; the Town's Conplaint in a circuit court action filed
agai nst Waste Managenment on Novenber 3, 2003; Gateway's
Petition for Wit of Certiorari filed in circuit court on
Cct ober 5, 2005, seeking review of Ordinance C-306; a solid
wast e di sposal agreenent executed by M am -Dade County and
Wast e Managenment on July 3, 1998; a draft of a devel opnent
agreenment between the Town and Waste Managenment dated
Sept enber 8, 2005; and Waste Managenent's Answer, Affirmative
Def enses, and Counterclaimfiled on January 13, 2004, in
response to the Town's lawsuit. Volune Il includes
transcripts of (1) the Town neeting on Cctober 5, 2005,
concerning a request by Waste Managenent to expand its
landfill pursuant to Ordinance C-306; (2) the Town neeting on

a draft devel opnment agreenent between the Town and Waste



Managenent held on September 8, 2005; and (3) the infornal
hearing conducted by the Departnent on Decenmber 7, 2005.
Volunmes 11l and IV contain copies of Part |I of the Town's
Pl an, while Volune V contains a copy of Part Il of the Pl an.
I n addition, copies of (1) the devel opnent agreenent between
the Town and Waste Managenent and (2) Ordi nance C-940 adopted
by the Town on March 7, 2006, which were attached to the two
Petitions, have been included in the Record. Except for
background purposes, however, all itenms which post-date the
adoption of the Ordinance are not relevant to the issues
rai sed herein and have been considered for that purpose only.
During the course of the oral argunment, the Departnent
relied upon two adm nistrative decisions not previously cited
which it says are pertinent to the issues raised by the Mtion

and Cross-Mtion. Those decisions are Johnson et al. v. City

of Tarpon Springs, DOAH Case Nos. 95-6205GM and 95-6206GM

(DOAH Aug. 30, 1996) 1996 Fla. ENV LEXIS 155, and Sierra

Club, Inc. v. Nassau County, Case No. DCAO2-OR-154 (DCA May

16, 2002)3%. On May 22, 2006, Gateway and the City filed a
Joint Reply to DCA's Newy-Cited Cases. Finally, the
Transcript of the oral argunment was filed on June 2, 2006.

FI NDI NGS OF FACT

Based upon the record presented by the parties, the

foll ow ng undi sputed findings of fact are determ ned:



1. The Town appears on a map to be located in the
northern part of Dade County, south of U.S. Hi ghway 27 and
east of the Florida Turnpi ke, and just south of the City of
Hi al eah Gardens and sout hwest of the City of Hialeah. Besides
a Plan originally adopted in Decenber 1988, and anmended from
tinme to tinme, the Town also has a Code containing its |and

devel opnent regul ati ons.

2. \Waste Managenent owns and operates a landfill in the
Town known as the Medley Landfill & Recycling Center | ocated
at 9350 Northwest 89th Avenue.* Because the landfill has been

in operation since 1952, or |ong before the Plan was adopted,
the landfill is considered a nonconform ng use under Section
62-61 of the Town's Code.

3. On Septenmber 6, 2005, the Town adopted Ordi nance C-
306 which anended Section 62-61 of the Code to create a new
procedure for allow ng the expansion of qualifying facilities
operating as nonconform ng uses. (Except for Section 62-61,
which is found in the Town's | and devel opnent regul ati ons,
there are no provisions in the Plan itself relating to
nonconform ng uses.) Prior to the adoption of the Ordinance,
Subsection 62-61(b) provided the following linmtation on the
expansi on of nonconform ng uses:

(b) The lawful use of |and existing at the

time of the passage of this chapter,
al though such use does not conformto the



4.

provi sions of this chapter may be
continued; provided, however, that no such
nonconform ng use shall be enlarged or

i ncreased, nor shall any nonconform ng use
be extended to occupy a greater area of

| and than that occupied by such use at the
time of the passage of this chapter.

Ordi nance C-306 anended Subsection 62-61(b) as

follows to allow for an exception to the rul e against

enl argenent or expansion of nonconform ng uses:

5.

(b) The lawful use of |and existing at the
time of the passage of this chapter,

al t hough such use does not conformto the
provi sions of this chapter, may be
continued; provided, however, that no such
nonconf orm ng use shall be enl arged or

i ncreased except as provided in subsection
(d) hereof, nor shall any nonconform ng use
be extended to occupy a greater area of

| and than that occupied by such use at the
time of the passage of this chapter.

To i npl enment the exception agai nst enl argenent

expansi on of nonconform ng uses, the Ordi nance further

Section 62-61 by adding a new Subsection (d) to read as

foll ows:

(d) Any nonconform ng use which serves as
a Public Facility nmay be enlarged up to
fifteen percent of the current building
and/ or | and area of such use after fornal
approval by the Town Council via resolution
according to the Miunicipal Code of Medl ey,
Fl ori da. Before approving such enl argenent
or increase the Town Council shall conduct
at least two public hearings. The basis
for cal cul ation of such enl argenent or

i ncrease shall exclude buil dings and/ or

| and areas not currently operating as a
Public facility, though contiguous thereto.

or

anended



The new provision allows any nonconform ng use which serves as
a Public Facility to be enlarged or increased up to fifteen
percent of its current building or |and areas after fornal
approval by the Town Council by resol ution.

6. Because the Code did not define the term"Public
Facilities," Odinance C-306 anended Section 62-1 (the
definitions portion of the Code) by adding a new Subsection
(a), which reads as foll ows:

(a) "Public facilities" means major

capital inprovenents, including, but not

limted to, transportation, sanitary sewer,

solid waste, drainage, potable water,

educati onal, parks and recreational, and

health systens and facilities.
As is evident froma reading of the definition, the term
"public facilities”" is not limted to solid waste facilities,
but it also includes seven other types of public facilities.

7. Gateway is the owner of real property commonly known
as Medl ey Commerce Center, which is |ocated in the Town
i medi ately adjacent to and north of WAste Managenent's
andfill. On October 6, 2005, Gateway filed a Petition with
the Town all eging that the Ordi nance was not consistent with
the Plan in various respects. The Town did not respond to
Gateway's Petition within thirty days after receipt of the

Petition.

8. Because no response was nade by the Town, on Novenber



7, 2005, Gateway filed a Petition with the Departnent
requesting that the Departnment declare the Ordi nance

i nconsi stent with the Town's Conprehensive Plan (Plan). See §
163. 3213(3), Fla. Stat. The Petition referred to a Conpl ai nt

filed in a circuit court case, Town of Medley v. Waste

Managenent Inc. of Florida, Case No. 03-25832 CA 13, as

stating the reasons for inconsistency. Although a copy of the
Conpl ai nt was not attached to its Petition, Gateway |ater
supplied the Departnent with a copy.

9. After conducting an informal hearing on Decenber 7,
2005, on February 21, 2006, the Departnment issued its
Determ nation. In general terms, the Determ nation concl uded
that the concerns in Gateway's Petition should nore
appropriately be raised in a circuit court action under a
different provision in Chapter 163, Florida Statutes, through
a challenge to any devel opnment order or approval that
aut hori zes the expansion of a nonconform ng public facility.
See Determ nation, paragraph 17.

10. On March 15, 2006, Gateway filed its Request with
DOAH contendi ng generally that the Ordi nance was inconsi stent
with the Plan and that the Departnent had used the wong | egal
standard in determ ning that the Ordi nance was consistent with
t he Pl an.

11. The City, which appears on a map to lie directly

10



south of the Town, shares a border with the Town in the area
of Waste Managenent's landfill property. On February 9, 2006,
the City filed a Petition with the Town seeking to have the
Town declare that the Ordi nance was inconsistent with its
Plan. The Petition raised the sane issues as did Gateway. On
March 2, 2006, the Town provided a response to the Petition by
asserting that the claimwas barred by coll ateral estoppel due
to the Departnent's Determ nation issued on February 21, 2006.

12. The City then waived its right to have the
Departnment conduct informal proceedi ngs under Section
163.3213(4), Florida Statutes, and filed a Motion to Intervene
and I ncorporated Petition with DOAH on April 27, 2006.
Al t hough the City sought to intervene in Case No. 06-0918GM
the filing was treated as a new filing under Section
163. 3213(5)(a), Florida Statutes, was assigned Case No. 06-
1548GM and was consolidated with Gateway's case. Except for
one additional consistency claim discussed below, the filing
rai ses the same issues as did Gateway.

13. The purpose of Ordinance C-306, as expressed in

Section 2 thereof, is as foll ows:

PURPOSE: The limted increase or

enl argenent of nonconform ng uses all owed
by this ordinance is intended to further
t he goal s, objectives and policies of the
Town' s Conprehensive Plan found in the

11



Sanitary Sewer, Solid Waste, Drainage,

Pot abl e Water, and Natural G ound Water

Aqui fer Recharge Elenment as well as the

| nt ergover nment al Coordi nati on El ement.

14. The Plan's Sanitary Sewer, Solid Waste, Drainage,

Pot abl e Water, and Natural Ground Water Aquifer Recharge
El ement (Elenment) in the Future Land Use El enent (FLUE)
identifies as its primary (and only) goal the "[p]rovision of
needed public facilities in a manner that protects public and
private investnments in existing facilities and pronotes
conpact urban growth." (Vol. IV, Record, page 603).
Obj ective 1 of the sanme El ement provides that an aim of the
Plan is the "[p]rovision of sanitary sewer, solid waste,
drai nage and potable water facilities and services to neet
exi sting and projected demands identified in this Plan." |d.
Policy 1.2 also indicates that the Town is to "[i]npl enent
procedures to ensure that adequate facility capacity is
avai l able or will be available at the tine a new devel opnent

permt is issued.” Id.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.57(1)(h) and 163.3213(5)(a), Florida
St at ut es.

16. Where the Departnment has found a | and devel opnent

12



regulation to be consistent with the |ocal conprehensive plan,
as it did here, the parties in an appeal to DOAH shall be "the
petitioning, substantially affected person, any intervenor,
the state |and planni ng agency, and the |ocal government."®

8§ 163.3213(5)(a), Fla. Stat. For purposes of resolving the
Moti on and Cross-Mtion, Respondents agree that Petitioners
are substantially affected persons and have standing to
chal | enge the | and devel opnent regul ation.

17. The purpose of the proceeding before DOAH is not to
det erm ne whet her the Departnment's Determ nation shoul d be
sustai ned. Rather, the purpose is to consider, in a de novo
setting, whether the |and devel opnent regul ation is consi stent
with the | ocal governnent's conprehensive plan.

18. Section 120.57(1)(h), Florida Statutes, provides in
part that

any party to a proceeding in which an

adm ni strative |aw judge of the Division of
Adm ni strative Hearings has final order
authority may nove for sunmary final order
when there is no genuine issue as to any
material fact. A summary final order shal
be rendered if the adm nistrative | aw judge
determ nes fromthe pleadi ngs, depositions,
answers to interrogatories, and adm ssions
on file, together with affidavits, if any,
t hat no genuine issue as to any materi al
fact exists and that the noving party is
entitled as a matter of law to the entry of

a final order.

See also Fla. Adm n. Code R 28-106.204(4).

13



19. All parties agree that there are no genui ne issues
of material fact. Therefore, summary disposition of the
di spute is appropriate.

20. Section 163.3194(1)(b), Florida Statutes, requires
that "[a]ll |and devel opnment regulations . . . shall be
consistent with the adopted conprehensive plan, or elenment or

portion thereof Therefore, it is incumbent on
Petitioners to show that the chall enged | and devel opnent is
not consistent with the Pl an.

21. "The adoption of a |and devel opment regulation by a
| ocal governnent is legislative in nature and shall not be
found to be inconsistent with the local plan if it is fairly
debatable that it is consistent with the plan.” 8§

163. 3213(5)(a), Fla. Stat. This neans that "if reasonable

persons could differ as to its propriety,” a |and devel opnent

regul ati on nust be upheld. Martin County v. Yusem 690 So. 2d

1288, 1295 (Fla. 1997). See also Martin County v. Section 28

Partnership, Ltd., 772 So. 2d 616, 621 (Fla. 4th DCA

2000) (where there is "evidence in support of both sides of [a
| and devel opnent regulation], it is difficult to determ ne
that the [ Town's] decision is anything but 'fairly
debat able'").

22. Gateway (joined in by the City) argues in its Mtion

that the Departnent departed fromthe essential requirenents

14



of the law by applying the wong | egal standard when it
rendered its Determination.® It also contends that both
facially and on an as-applied basis, the Ordinance is

i nconsistent with nunmerous provisions within the Plan, as well
as Florida Adm nistrative Code Rule 9J-5.023. Finally,

Gat eway argues that the regulation is inconsistent with the
nonconf orm ng use doctrine, which it says in Florida prohibits
t he expansi on of nonconform ng uses. |In response, Respondents
generally assert that because the Ordi nance has no project
specific application to the Plan, that is, it does not
reference any particular project or authorize any devel opnment,
it is facially consistent with the Plan. They also contend
that the regulation is not self-executing in that it does not
approve the expansion or enlargenment of any public facility;
rather, the Town is still required to go through a public
hearing process before issuing any devel opnment approval
pursuant to the regulation. Finally, they argue that
virtually all of the consistency allegations in the Mtion (as
well as the two Petitions) relate to future inpacts that may
occur if and when the Town authorizes the expansion of a
public facility. Because another statutory renedy exists
under Chapter 163, Florida Statutes, to address those
concerns, Respondents argue that it is inappropriate to

consi der these types of issues at this tine.

15



23. The Ordinance only applies to Public Facilities that
are nonconform ng uses under Section 62-61, creating a
procedure to give the Town the flexibility to permt the
limted expansion of certain uses that do not conformto the
uses established by other |ocal |and devel opnent regul ations.
It does not apply to a specific project (such as Waste
Managenent's landfill) or authorize devel opnent; rather, it
may be applied to any nunber of future projects where the Town
may choose to enter into a devel opnent agreenment or issue a
devel opnent order. G ven the w de range of public facilities
that are covered by the Ordinance, the regul ati on can
concei vably be applied in numerous ways.

24. The Ordinance is not self-executing. |t anends
Section 62-61 to allow the Town to permt the increase or
enl argenent of qualifying nonconform ng uses. Before an
increase or enlargenment can occur, the owner of the Public
Facility must obtain approval fromthe Town after it hol ds
public hearings to determ ne whether the use is a
nonconform ng Public Facility and whether the proposed
expansion is within the allowable limts. Once those
determ nations are made, the Town nust formally adopt a
resolution to authorize the proposed expansion. |If the Town
aut hori zes specific devel opment that is inconsistent with the

Pl an, that decision can be chall enged under another renmedy

16



found in Chapter 163, Florida Statutes. Therefore, any
al |l eged inmpacts fromthe expansion of a public facility wll
not occur until the regulation is inplenented.

25. Under Section 163.3194(3)(a), Florida Statutes, "a
| and devel opnent regul ation shall be consistent with the
conprehensive plan if the |l and uses, densities or intensities,
and ot her aspects of devel opment permtted by such .
regul ati on are conpatible with and further the objectives,
policies, |land uses, and densities or intensities in the
conprehensive plan . . . ." In addition, Florida
Adm ni strative Code Rule 9J-5.023(2) provides that "[t]he term
‘conpati ble' neans that the | and devel opnent regul ations are
not in conflict with the conprehensive plan[,]" while "[t]he
term ' further' neans that the |and devel opnent regul ations
take action in the direction of realizing goals or policies of
t he conprehensive plan.”

26. Ordinance C-306 takes action in the direction of
realizing goals or policies of the Plan. As noted in Finding
of Fact 13, the purpose of the Ordinance is to allow a
"l'imted increase or enlargenment of nonconform ng uses
to further the goals, objectives and policies of the Town's
Conprehensive Plan found in the Sanitary Sewer, Solid Waste,
Dr ai nage, Potable Water, and Natural Ground Water Aquifer

Recharge Element . . . ." In this vein, the cited El enent

17



identifies as its primary (and only) goal the "[p]rovision of
needed public facilities in a manner that protects public and
private investnments in existing facilities and pronotes
conpact urban growth."” (Vol. V, Record, page 603) Objective
1 of the Elenent establishes as its aimthe "[p]rovision of
sanitary sewer, solid waste, drainage and potabl e water
facilities and services to nmeet existing and projected denmands
identified in this Plan.” 1d. Policy 1.2 also indicates that
the Town is to "[i]nplement procedures to ensure that adequate
facility capacity is available or will be available at the
time a new devel opnent permt is issued.”" 1d. Because it is
fairly debatable that Ordinance C-306 provides a nmechanismto
enabl e the Town to ensure that the foregoing goal, objective,
and policy can be net, the Ordinance "take[s] action in the
direction of realizing goals or policies of the conprehensive
pl an" and thus furthers the Town's Pl an.

27. At the sane tine, the undersigned notes that nost,
if not all, of the argunents raised by Gateway and the City
concern the application of Ordinance C-306 to an expansi on of
Waste Managenent's landfill, rather than the consistency of
the Ordinance with the Plan. Because the Town determ ned that
the landfill qualified as a public facility under the

Ordi nance on March 6, 2006, and aut horized an expansi on of the

18



landfill, Petitioners have a separate renmedy under Chapter
163, Florida Statutes, to pursue those clains.

28. Notwi thstanding the availability of a separate
remedy, the undersigned has considered the consistency
arguments raised in the Motion to determne if they overcone
the fairly debatable threshold.” In order to prevail under
this test, Gateway and the City have the stringent burden of
denonstrating that there can be no reading or interpretation
of the Ordinance that is even arguably consistent with the
Pl an.

29. Petitioners first argue that because the expansion
of nonconform ng public facilities is not expressly provided
for in the Plan, the regul ation nust be inconsistent with the
Pl an. However, |ocal conprehensive plans are intended to
provi de an enabling franework for |and devel opnent
regul ations, not to provide a |list of each and every
perm ssi bl e devel opnent option. See § 163.3177(1), Fla. Stat.
Significantly, there is no provision in the Plan which
prohi bits the expansion of public facilities. In this
respect, it is at least fairly debatable that the regulation
is consistent with the Pl an.

30. Petitioners also argue that the Plan establishes the
maxi mum anmount of lands in the Public Buildings and Facilities

| and use category of the FLUE at 5.2 acres, and that anmount of

19



| and has al ready been used up with existing facilities, thus
giving rise to an inconsistency with the FLUE. Tables |I and
11 of the FLUE do indicate that in 1988, when the original
Pl an was adopted, the existing Public Buildings and Facilities
| and use accounted for 5.2 acres. (Vol. V, Record, pages 499
and 520) Since that tinme, however, "close to 700 acres of
| and or nore" have been annexed by the Town, some of which
have al ready been, or are now in the process of being,
redesignated with new | and uses. (Volune |Il, Record, pages
145-46) Moreover, Table 4 of the FLUE indicates an
antici pated acreage of 7.0 acres for Public Buildings and
Facilities in the year 2000. (Vol. V, Record, page 525)
G ven these considerations, it is at least fairly debatable
that FLUE Tables I, 11l, and IV are sinply a reflection of the
status of acreage reserved for Public Facilities when the Pl an
was adopted, and they are not intended to freeze the acreage
reserved for Public Facilities at the 1988 or 2000 |evels, as
all eged in the Mtion.

31. Petitioners further contend that the Ordi nance
all ows the expansion of Public Facilities onto | and desi gnated
for some other use. However, the Ordi nance does not purport
to allow | and uses where those uses are proscribed by the
Pl an, or otherwi se trunp the Plan provisions.

32. Petitioners argue that neither the Town's Capital

20



| mprovenments Elenment (CIE) or its Capital |nprovenent Pl an
identify the expansion of private landfills as permtted
capital inmprovenments and therefore an inconsistency between
the regul ation and those provisions arises. (According to the
Town's Eval uati on and Apprai sal Report dated June 22, 2005,
however, there is no Capital |nprovement Plan in the Pl an.

Vol . |, Record, page 10.) Assum ng arguendo that the
expansi on or enl argement of nonconform ng public facilities
contenpl ated by the Ordinance is a capital inprovenent that
must be identified in the CIE, and that all such projects wll

trigger the expenditure of Town funds, as Gateway suggests, it

is still premature to require the identification of a
particul ar project in the CIE until devel opment is actually
authorized. 1In this case, when the Ordinance was enacted on

Sept enber 6, 2005, no devel opnent approval had been granted.
33. CGateway and the City next point out that the
Sanitary Sewer and Solid Waste Sub-El enent (Sub-El enent) of
the Sanitary Sewer, Solid Waste, Drainage, Potable Water, and
Nat ural Ground Water Aquifer Recharge El ement provides that
the Medley landfill is scheduled to be "phased out over the
next three years under an agreenment signed |ast year wi th Dade
County." (Vol. V, Record, page 591) Because the regulation
woul d al |l ow an expansion of the landfill, Petitioners cite

this as an obvious inconsistency with the Sub-El ement. The
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cited text was prepared in Decenber 1988, when the Plan was
originally adopted, as a part of the Town's Level of Service
and Capacity Analysis. According to the text of the Plan, it
was based on the assunption that the three-year phase-out
woul d occur "[a]s the Medley landfill fills up and reaches
capacity.” 1d. It is at least fairly debatable that these
provi sions do nothing nore than reflect the then-current
status of the landfill in Decenber 1988. Further, unti
future devel opnent is approved, and the landfill actually
"fills up and reaches capacity," the regulation is arguably
consistent with this |anguage.

34. Finally, the City has contended (in its Petition)
t hat when it adopted the regulation, the Town failed to adhere
to Objective 1 and Policy 1.3 of the Intergovernnental
Coordi nation El enment, which require that the Town naintain
"coordi nation anmong the governnental entities within the Town
of Medl ey's areas of concern” and "[p]rovide for exchange of
i nformation regarding requests for changes of zoning or |and
use within the area of city limts." (Vol. V, Record, page
652) At nost, however, these provisions sinply require the
Town to give interested persons the opportunity to provide
i nput when maki ng zoning or |and use decisions. There is no
al l egation by Gateway or the City that they were denied this

opportunity.
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35. Based on the foregoing, it is concluded that it is
at least fairly debatable that the | and devel opnent regul ation
is "not in conflict with the conprehensive plan" and is
therefore "conpatible” with the Plan. Fla. Adm n. Code R 9J-
5.023(2).

36. Because the Ordinance has not been shown to be
"inconsistent with the plan,” as a matter of law, the Town and

Wast e Managenent are entitled to a favorable disposition of

this matter. Yusem supra; 8 163.3213(5)(a), Fla. Stat.; Fla.

Adm n. Code R. 9J-5.023.

37. To summari ze, because there is no genuine issue as
to any material fact, for the reasons cited above, the Town
and Waste Managenent are entitled as a matter of law to the
entry of a final order in their favor. The Cross-Mtion is
accordingly granted, and Gateway's Modtion is denied. Because
the City has raised the sane argunents as Gateway, and agreed
that the Motion and Cross-Mtion are dispositive of its
interests as well, final disposition of the cases is
appropriate as to both Petitioners.

DI SPOSI T1 ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is
ORDERED t hat the Cross-Mtion for Summary Final Order

filed by the Town of Medl ey and Waste Managenment |nc. of
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Florida is granted, and the chall enged | and devel opnment

regul ati on adopted by Ordinance C-306 is determ ned to be

consistent with the Town of Medl ey's Conprehensive Pl an.
DONE AND ORDERED this 14th day of June, 2006, in

Tal | ahassee, Leon County, Florida.

%wﬁ%w

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi si on of Adm ni strative Hearings
The DeSot o Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 14th day of June, 2006.

ENDNOTES
1/ Al references are to Florida Statutes (2005).
2/ These fears appear to be well-founded. For background

purposes only, it is noted that on March 6, 2006, or six nonths
after Ordi nance C-306 was enacted, the Town adopted Resol ution

C-940, which found Waste Managenent's landfill to be a public
facility within the parameters of Ordi nance C-306, and
aut hori zed Waste Managenent to expand its landfill by 26.244

acres (or by 12.66 percent). Whether that action has been
chal | enged by Petitioners is not of record.

3/ Neither case appears to be directly on point. 1In both
cases, a | and devel opnent regul ation was determ ned to be
i nconsistent with a provision in the |ocal government's

conprehensive plan. In Sierra Club, supra, the Depart nment
determ ned that a Nassau County regul ati on, which all owed
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wet | and buffers averaging fifty feet, did not further three
wet | and protection policies found in the Conservation El enent.
Except for a review of the regulation and the three policies,
no further analysis of the plan was nmade. See Determ nation of
| nconsi stency of Nassau County Land Devel opnent Regul ation 6.5,
page 13. Johnson, supra, is nore factually simlar to this
case. In Johnson, an admnistrative |aw judge (ALJ) determ ned
that a City of Tarpon Springs regulation authorizing the
construction of swinm ng pools and pool screen encl osures
within thirty feet of the shoreline was facially at odds with a
thirty-foot setback policy in the Coastal Zone and Conservation
Element. 1d. at *15-16. Although the ALJ concluded that only
a facial review of the regulation and policy was necessary to
support his determ nation, out of "fairness to the City," he
nonet hel ess undert ook a nore extensive review of the City's
conprehensive plan to support that conclusion. 1d. at *16.

4/ According to the Devel opnent Agreenent between Waste
Managenent and the Town, WAste Managenent operates a Cl ass |
landfill that occupies 207.039 acres, of which 141 acres are
currently permtted for solid waste disposal

5/ Under this statutory schene, Waste Managenent shoul d be
| abel ed as an intervenor whose rights to participate are
dependent on whether it is a "substantially affected person.”

See al so 8§ 163.3213(2)(a), Fla. Stat. However, Waste
Managenment was nanmed a co- Respondent by Gateway, apparently
with the Departnent’'s acqui escence, and the filing arrived at

DOAH i n that posture.

6/ Because it is not the purpose of this proceeding to

det erm ne whet her the Department's Determ nation should be
sust ai ned, see Conclusion of Law 17, it is unnecessary to reach
this issue. Likew se, whether the regul ation violates the
doctrine of nonconform ng uses is not a consideration under
Section 163. 3213, Florida Statutes, or Florida Adm nistrative
Code Rule 9J-5.023 in determ ning the consistency of a |and
devel opnent regul ati on.

7/  \When determ ni ng whether a | and devel opment regulation is
facially consistent with a conprehensive plan, it logically
foll ows that one need only exam ne the regulation itself and
any plan provisions that are directly affected or inplenented
by the regulation. Here, the Ordi nance anends an existing | and
devel opnent regul ati on concerni ng nonconform ng uses (which are
found only in the Code) and does not directly inplenment any

Pl an provision except portions of one Elenent; thus, the
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ext ensi ve anal ysis suggested by Petitioners is unnecessary.
Conversely, in determ ning whether the regulation can be
applied in a manner that is consistent with the Plan, it is
necessary to consider the specific devel opment being authorized
and the Plan provisions that cone into play. During oral
argunment, the Departnent represented that the Ordinance, as
enacted, could theoretically be inplemented (or applied) in
hundreds of ways, thus nmaking an as-applied analysis

i npractical at this stage of the process. Because of this, the
Legi sl ature has provided a separate statutory renedy to
chal | enge a devel opnent or project that inplenments a | and

devel opnent regul ati on.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedi ngs are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comenced by
filing the original notice of appeal with the Clerk of the

Di vi sion of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order
to be revi ewed.
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